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TITLE 1. INTRODUCTION

Chapter 1.1. Overview of the Current Insolvency Legslation

Austrian insolvency law is codified primarily in twstatutes: (i) the Bankruptcy Act of
1914

(Konkursordnungor KO), and (ii) the Settlement and Recomposition of t9ekct, also
of

1914 @Ausgleichsordnungr AO).1

Additionally, insolvency related provisions are tained in numerous other statutes. The
reorganization of banks is regulated in the Finanaistitutions Act of 1993
(Bankwesengesetz BWG),2 of insurance companies in the Supervision of Instea
Companies Act\ersicherungsaufsichtsgeset2VAG).3

The Business Reorganization Act of 199@n{ernehmensreorganisationsgeseir
URG)4

contains provisions for the restructuring of a meselvent debtor’s business. It does not
affect creditors’ rights and, in spite of its tjtis not an insolvency statute in the strict
sense.

Insolvency related provisions are also found in @reninal Code $trafgesetzbuchbr
StGBs,

and in the Act on the Protecton of Wages in Inenties
(Insolvenzentgeltsicherungsgesetz

or IESG) 6.

Cross-border insolvencies are regulated inkier and in bilateral treatiesAs of

May 31, 2002, the European Regulation on Insolvéhrogceedingswill enter into force
in

Austria, providing, in particular, for uniform cditt-of-law rules, rules of jurisdiction,
and

recognition of foreign judgments in the field ofolvency throughout the whole Eu.

1 The original versions of both statutes date backhtotimes of the Habsburg monarchy. They were
enacted by

Imperial RegulationKaiserliche Verordnungof 10 December 1914, RGBI 337. Both statutes Heeen
amended many times since. Apparently, there isuldlighed English translation of the present Auatria
insolvency laws.

2Federal Law Gazettd@(ndesgesetzblatt — BGRI993/532 (Secs. 82 seq).

3BGBI1978/569.

4BGBII 1997/114.

5BGBI1974/60.

6BGBI1977/324.

7Sec. 1 and 18BO.

8 Austria has concluded bilateral treaties coveringoivency proceedings only with the following
countries:

Belgium, Germany, France, Italy, the United Kingdand Turkey.

9 Council Regulation (EC) No 1346/2000 of May 29, @06n Insolvency Proceedings, Official Journal of
the

European Communities (OJ) L 160/1 of June 30, 2000.

10 Except Denmark.
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Chapter 1.2. Summary of the Historical and PoliticaLines of Force of the
Insolvency Legislation



Generally speaking, Austrian insolvency law id gtilmarily creditor oriented. The
proceeding regulated in the - the bankruptcy proceedingénkur9 — is, mainly, a
liquidation or winding-up proceeding, i.e. a prodieg involving the realization of the
debtor's assets and the subsequent distributioth@fproceeds among the creditors.
However,

also the bankruptcy proceeding contains elemerdglotor protection and rescue of the
debtor’s business.

The proceeding regulated in tA©, on the other hand, provides for a court controlled
reorganization Ausgleich of the debtor from the outset of the proceedltgggoal is to
rescue

the insolvent debtor’s business by enabling theatetio continue its business activities
and,

eventually, to be discharged from a part of itstedebhe conditions for a discharge of
residual

debts are quite strict. The main requirements Breh@t the debtor undertakes to pay to
its

creditors, over a maximum period of two years, aimum of 40 percent of its debts, and
2)

that the creditors accept the debtor’s plan by pntga vote.

A similar reorganization proceeding is availablelentheKO. A proceeding that has
originally begun as a bankruptcy proceeding magdieverted into a reorganization
proceeding (1) if the debtor undertakes to paytgacieditors, again, over a maximum
period

of two years, a minimum of 20 percent of its dedntsl, (2) if the creditors accept this,
again,

by a majority vote. This special type of reorgatia proceeding is — if translated
literally -

called “compulsory reorganizationZyangsausgleigh

The KO also provides for a specific consumer bankruptoceeding, called “regulation
of

debts proceeding’'Schuldenregulierungsverfahrgror, in practice, rather “private
bankruptcy” Privatkonkurs. It enables natural persons to achieve, undéaicer

circumstances, an eventual discharge of debts.

11 E.g., the bankruptcy administratavidsseverwaltér has to continue the insolvent debtor’s business,
unless

such continuation were detrimental to the creditonances of satisfaction of their claims. A bargtny
proceeding may, under certain circumstances, beectad into a reorganization proceeding (so-called
“compulsory reorganization” orZwangsauslgeich, with eventual discharge of residual debts.
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Out-of-court reorganizations of insolvent businegseformal work-outs, in German:
aul3ergerichtlicher Ausgleictor diller Ausgleich) are, in principle, possible but, in
practice,

difficult to achieve. The main obstacles are tgbttstatutory deadlines to file for court
insolvency proceedingswhich leave little time for successful out-of-condgotiations,
and

the necessity to achieve unanimous acceptance oycthditors of the debtor's
reorganization



plan. Additional obstacles are the risks of ciahd even criminal, sanctions if the
principle of

equal treatment of creditors is not strictly obsekv

A proposal for an amendment to certain provisioihgmong others, thiKO and theAO
was

submitted by the Austrian Government to the AustriRarliament in early February
2002.

The key issues of the Insolvency Law Reform Act 2Q0Insolvenzrechts-Novelle
2002") are

the following:

e When appointing the insolvency administrator tie bankruptcy or reorganization
administrator, in Germamasseverwalteor Ausgleichsverwaltgr the court has to give
special attention to the requirements the admatistrmust fulfill with regard to the
specific insolvency situation;

¢ The insolvency administrator has to inform the ta@itegal or material obstacles to its
appointment;

e The courts will be provided a list of insolvencynadistrators for their information;

e In order to avoid that the debtor company is solanadisproportionately low price, the

creditors” committee has to consent to the sale.
12 Sixty days from the time when the debtor recogniresould have recognized, that it is in a stdite o
insolvency.
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TITLE 2. DEFINITIONS AND TERMINOLOGY

Chapter 2.1.Konkurs (Bankruptcy)

The term “Konkurs” Bankruptcy) is used to describe the proceeding under the
Bankruptcy

Act (Konkursordnungor KO). This proceeding is, primarily, a liquidation &p
proceeding,

although it contains also elements of continuatind, if possible, rescue of the debtor’s
business.

8§ 1. KonkursgerichiBankruptcy Court)

In a bankruptcy proceeding¢nkurg, the court is named “bankruptcy court”
(Konkursgericht As regards its tasks, see Title 5, Chapter2, §

§ 2. Gemeinschuldngbebtor)

In order for bankcruptcy proceedings to be commeéneigh respect to the assets of an
entity,

this entity must be a natural or legal person. Legesons include:

e Stock corporationsAktiengesellschafteor AGS;

e Limited liability companiesGesellschaften mit beschréankter HaftuorgsmbHS;
e Co-operative societie¥éreing;

e Public trusts or foundation${iftungei);

e PartnershipsRersonengesellschaftgerwhich under Austrian law are technically not
regarded as legal persons, are also subject taugatclk proceedings.

In principle, all legal forms in which a businessaynbe conducted are subject to
bankruptcy



proceedings, with the exception of "civil law patships" Gesellschaften burgerlichen
Recht$ and so-called “silent partnershipsti(le Gesellschaftémns

Entities subject to bankruptcy proceedings areed&lemeinschuldner.
13Undisclosed participation in the business of anowith share in profits and losses but no voicéhim
management.
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§ 3. MasseverwaltgBankruptcy Administrator)

In the decision opening the bankruptcy proceedimg pankruptcy court appoints a
"bankruptcy administrator'Masseverwalter)4 The bankruptcy administrator is a “key
player” in the course of a bankruptcy proceedingthBhatural and legal persons can be
appointed as administrateUsually a natural person — most frequently an a&pr is
appointed. The person chosen must be reliable gmetienced in business matters.

As regards the competences and responsibilitidfsedbankruptcy administrator, see Title
5,

Chapter 1, § 3.1..

8 4. Glaubigerausschug¢€reditors' Committee)

The creditors' committe&{aubigerausschu3ss a representative body appointed by the
bankruptcy court.

As regards the competences and responsibilitigseaéreditors’ committee, see Title 5,
Chapter 1, § 3.2..

8 5. Glaubigerschutzverbéandassociations for the Protection of Creditors’ Righ
Creditors often do not participate themselves | ¢burse of the proceedings, e.g. in
court

hearings, in the creditors' assembly or in the itvexl committee. Rather they are
represented

by one of the so-called“bevorrechtete Glaubigerschutzverbande(privileged
associations for

the protection of creditors’ righjs

For more details, see Title 5, Chapter 1, 8§ 3.4..

14Sec. 8(KO. In this article, “bankruptcy administrator” isagsas a translation for the German term
“Masseverwaltér in particular, to distinguish the administrator a bankruptcy proceeding from the
respective

administrator in a reorganization proceeding (“gamization administrator’, in German:
Ausgleichsverwaltéy.

Other translations use “receiver” or “trustee” Bwth functions. A literal translation oMasseverwaltér
would

be “estate administrator”.

15Sec. 80 para. KO.
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8 6. Glaubigerversammlun@reditors' Assembly)

Together, all creditors form the creditors' asseni{dlaubigerversammlungs This is
the

body that exercises the rights of participation tbé creditors in an insolvency
proceeding.

The tasks of the creditors' assembly are desciib&dle 5, Chapter 1, § 3.3..

8§ 7. Zwangsausgleigi€ompulsory Reorganisation)

“Compulsory reorganization” is the term used forspecial type of reorganization
proceeding,



regulated under the Bankruptcy Atankursordnungr KO). Because of its nature (as a
reorganization proceeding in contrast to a liquataproceeding), and because of its
similarity with the “ordinary” reorganization proeéings under the Settlement and
Recomposition of Debts AcA(sgleichsordnungr AO), the provisions on compulsory
reorganization are treated together with the prorgon “ordinary reorganization” (see
Title

4, Chapter 1).

Chapter 2.2.Ausgleich (Reorganization)

ReorganizationAusgleich is the term used for the proceeding under théesatnt and
Recomposition of Debts AcA(sgleichsordnungr AO), which aims, from the outset of
the

proceedings, at the rescue of the debtor’s busthessgh a partial discharge of debts.

8 1. AusgleichsgericifReorganization Court)

In a reorganization proceedingusgleicl), the court is named reorganization court
(Ausgleichsgericht

§ 2. Ausgleichsschuldnébebtor)

Entities subject to reorganization proceedingscatiedAusgleichsschuldner
16Sec. 91 to 9KO
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§ 3. Ausgleichsverwalt¢Reorganization Administrator)

In an ordinary reorganization proceeding, the rapization court appoints a
reorganization

administrator Ausgleichsverwaltgrnz Mostly attorneys are appointed.

The competences and responsibilities of the reagtaan administrator are enumerated
in

Title 4., Chapter 1, § 6.1..

8§ 4. Glaubigerbeira{Creditors” Committee)

The creditors' committe€{aubigerbeiraj is a representative body appointed by the
reorganization court. As in a bankruptcy proceediiigconsists of three to seven
members. Its

purpose is to supervise and assist the reorgamizatministrator. A creditors' committee
is

only appointed if the nature or amount of the besfnso requires.

8 5. Glaubigerversammlur({@reditors' Assembly)

In contrast to the responsibilities of the credit@ssemblyGlaubigerversammlungn a
bankruptcy proceeding, the creditors' assembly recaganization proceeding only has
one

task, namely, to vote, in the reorganization hegrin on the reorganization proposal
made by

the debtoro

8§ 6. Glaubigerschutzverbangdassociations for the Protection of Creditors” Rgh

Many creditors let themselves be represented bybtie so-called “associations for the
protection of creditors’ rights’bevorrechtigte Glaubigerschutzverbahddso in a
reorganization proceedirrgln a reorganization proceeding, these associaérasiine
whether the reorganization proposal and, in pdercthe quota offered by the debtor to
the

creditors, is fair and reasonable.



17Sec. 297A0.

18Sec. 36A0.

19Se€Title 4, Chapter 1, § 5.1.
20Secs. 37 to 4B0.

21SeeTitle 4, Chapter 1, 8§ 6.1.

15

8 7. Sachwalter der GlaubigéCreditors’ Trustee)

After the reorganization proposal has been accdapydatie creditoraz and confirmed by
the

courtps the judicial reorganization proceeding is, mostgrminatecks The debtor still
has to

fulfill its proposal, i.e. it must render to itseditors the payments stipulated in the
proposal.

For the fulfillment of these obligations, usualhyetmaximum time period of up to two
years

is provided. Unless a creditors’s trust&acghwalter der Glaubiggris appointed, the
debtor

is, during this time period, under no restrictiansupervision whatsoever (so-called
“autonomous fulfillment of the reorganizatiorzy.

As an alternative to such autonomous fulfillmenthaf reorganization, the debtor may
propose to remain, during the fulfillment periodpder supervision of a so-called
creditors’

trustee Hachwalter der Glaubigges Usually the reorganization administrator is
entrusted

with that function.

As regards the competences of the creditors” gusee Title 4., Chapter 1, 8§ 6.1..
22SeeTitle 4, Chapter 1, 8§ 5.1.

23See€Title 4, Chapter 1, § 5.1.

24See€Title 4, Chapter 1, § 8.1.

25See€Title 4, Chapter 1, § 8.1.

26 The practical reason why a debtor would voluntasiljpmit to supervision by a creditors’ trusteeais t
increase

the willingness of the creditors to accept the debtreorganization proposal.
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TITLE 3. WARNING LIGHTS AND PREVENTION OF INSOLVENC Y

Chapter 3.1. General

The Insolvency Law Reform Act of 1997n§olvenzrechtsanderungsgesetz 3997
introduced

a new statute, the SO called Business ReorganizatioAct
(Unternehmensreorganisatiogesetz

- URG) which replaced that part of the Settlement ancoRgosition of Debts Act

(AO) regulating a moratorium (Vorverfahren). THRGis — in spite of its name - not an
insolvency statute in the strict sense, as it ca¢®pply to insolvent undertakings.

The purpose of a proceeding under tHRG is to enable businesses that are only in
temporary

financial difficulties, but are basically healthgdafit to stay in business, to continue to
carry



out their activities after having undergone a raorgation procedure. THRG applies

to all

kinds of businesses except banks, pension fundsyrance companies and investment
firms.

Whether the company’s rescue is likely must berdeteed by a so-called “continuation
forecast” Fortfihrungsprognoge This forecast includes an evaluation of the tediged
value of the anticipated yield of the company. tagtice, it must be determined whether
the

economic strength of the company is sufficient ¥eroome the current crisis. If that is
the

case, then no bankruptcy proceedings will be opesezh if the company is, technically
speaking, over-indebted.

Chapter 3.2. Opening of Proceedings

Only the debtor itself may apply for the openingaobusiness reorganization procedure
under

the URG provided, however, it is still solvent at the émUpon application to the
insolvency

court, which must include sufficient proof of theed for the business’s reorganization
and

may include a reorganization plan for the debtdyissiness, the court initiates the
business

reorganization proceedings by appointing a tempaeorganization auditor. This court
resolution will not be publicly announced. Thisisignificant difference to insolvency
proceedings under th€O or theAQO.
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Chapter 3.3. Reorganization Plan

If the debtor did not submit a reorganization phath its application, the court will order
it to

do so within 60 days (or, in exceptional circumsts) within 90 days). The
reorganization

plan must state how new financial resources sleafblind, the effect the reorganization
will

have on employees and the period of time nece$satlye reorganization (which should
not

exceed two years).

A temporary reorganization auditor examines thega&oization plan and inquires as to
whether the debtor is still solvent, and, in thérmfative, files within 30 days upon
receipt of

the reorganization plan an expert opinion as toajhygropriateness of the measures and
steps

suggested in the plan to remedy the temporary awgp of the debtor to meet its
financial

obligations. If the temporary reorganization audigpproves the plan, the court will
suspend

the business reorganization proceedings. Furtherntbe reorganization plan requires
the



consent of all involved creditors.

Chapter 3.4. Consequences of the Proceedings

With the opening of business reorganization procegsg contractual provisions
(particularly

in leasing agreements) giving a party the rightttminate in the event that business
reorganization proceedings are opened are ineftectin the case of subsequent
bankruptcy

the receiver’s right to void a contract concludetileen the debtor and a creditor in the
course of the business reorganization is subjestriogent limitations; creditors cannot
challenge the validity of a loan made by a shamgrobf a company based on certain
principles of corporate law that require that slaan be assimilated into the equity and
therefore be subordinated to the claims of otheditors.

While the reorganization plan is in force, the bess owner must report to the involved
creditors of the status of its business and thesaorea and steps taken under the
reorganization plan. This report is due every sionths and immediately after
circumstances

pertinent to the implementation of the plan havengfed. In case the temporary
reorganization auditor has been put in charge pésising the fulfilment of the
reorganization plan, it must report to the court.
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Chapter 3.5. Termination of the Proceedings

The court will terminate the business reorganizaficoceedings when

- the debtor becomes insolvent;

- the debtor is late in submitting the reorganizaiplan;

- the debtor fails to deposit an advance for thepiarary reorganization auditor’s fees;

- the debtor violates its duty to co-operate urtderplan; or

- the temporary reorganization auditor reaches ¢mnion that the suggested
reorganization

plan fails to serve its purpose and lacks a prdaspfesuiccess?

Chapter 3.6. Practical Use of the Proceedings

The URG has shown no practical use. In fact, only 2 procegdunder th&JRG have
been

initiated so far.

27 Werner Huberin Heller, Léber, Bahn, Huber, HorvattAustrian Business Law (Manz 1992, Suppl. 8
April

2800), Chapter XXIII 1-3.

19

TITLE 4. LEGAL POSSIBILITIES TO CONTINUE ECONOMIC A CTIVITIES
Chapter 4.1. Reorganization Proceedings under th&0O (Ausgleich) and

Compulsory Reorganization Proceedings under thBO (Zwangsausgleich)

§ 1. Comprehensive Description of the Regime alsagsehe Underlying Philosophy

§ 1.1. Description

“Reorganization” Ausgleich is the term used to describe primarily the jualici
insolvency

proceeding under the Settlement and Recompositi@ebts Act Ausgleichsordnungr
AQ). This proceeding aims, from the outset of thecpealings, at the rescue of the
debtor’s



business through a partial discharge of debts.

Under the Bankruptcy ActKonkursordnungor KO) there exists a very similar, also
judicial,

proceeding, the so-called “compulsory reorganizétigvhich is a literal translation of
the

German word Zwangsausgleich): The compulsory reorganization proceeding is,
therefore,

also treated in this context, together with thevf@ions on “ordinary” reorganization
proceedings. Whenever the word “reorganizationisisd, it is meant to cover both
“ordinary” and compulsory reorganization proceegingnless otherwise statex.

In contrast to bankruptcy proceeding@kurg which aim, primarily, at the liquidation
of

the debtor's business through the sale of the de€b#&ssets and distribution of the
proceedsg

reorganization proceedings aim, primarily, at tbatmuation and rescue of the debtor’s
business.

Reorganization, including the two types of judici@organization proceedings, (i.e.
ordinary

reorganizationAusgleichjand compulsory reorganizatioAvwangsausgleighs basically
structured as an agreement between the debtoreoonth side and its creditors on the
other

side. In its essence, the agreement stipulatesthibatiebtor will pay to its creditors a

certain

28Care must be taken not to confuse the reorganizéiosgleich and compulsory reorganization
(Zwangsausgleighproceedings, which are both true insolvency pedaggs in the strict sense of the word,
on

the one side, with the provisions and proceedimgieuthe Business Reorganization Act
(UnternehmensreorganisationsgesattJRG), on the other side. THéRGis, in spite of its name, not an
insolvency statute.

29See€Title 5, Chapter 1, § 4.

20

percentage of its debts within a specified timaquerf the debtor meets this obligation,
it

will be discharged of the residual debt.

The minimum quotas which a debtor must offer tccreditors to be granted a discharge,
are:

® 40 percent of the unsecured debts in an ordinamgamization proceeding; and

e 20 percent of the unsecured debts in a compulsamganization.

The payment of the quota is due within a maximumetperiod of two years, calculated
from

the acceptance of the reorganization proposal ly cteditors. Usually, payment is
rendered

in two or more installments.

§ 1.2. Critical Analysis

Because of the high minimum quota (40 %) that rbestffered and paid for achieving a
discharge in a reorganization proceeding undeAfbethe Ausgleichis, in many cases,

either



not feasible or not very attractive to insolvensibesses. Many insolvent businesses,
therefore, rather opt for a bankruptcy proceedinden theKO (Konkurg and try to
subsequently convert it into a compulsory reorgation proceedingZwangsausgleigh
The significant advantage, on the other hand, ef'tindinary” reorganization proceeding
under theAO s the fact, that the debtor retains a much higlegree of control over its
undertaking (comparable to the “debtor in possessiader US law), whereas, in any
proceedings under the KO, practically all poweestesinsferred to the bankruptcy
administrator.

§ 2. Classification of the Procedure among Branabfdsaw,Ccompetent Jurisdictions,
Overview of the Procedure Followed before thesésdigtions, Implications

of International Private Law

§ 2.1. Description

Insolvency law forms a part of the body of privdssv (as opposed to public or
administrative

law). It contains substantive and procedural rutasthe other hand, there exist also
provisions in the body of criminal law which reldteinsolvency situations.
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Since Austria is a federal state (divided into npnevinces, thdundeslandgr Austrian
law

distinguishes between federal law, and the lavhefgrovinces. Insolvency law is federal
law.

The courts competent for the conduct of insolvgmoceedings are civil law courts. For
details on the courts, see § 11.1.. For an overoiewhe procedure, see 8 5.1, § 6.1. and
§

8.1..

§ 2.2. Critical Analysis

§ 3. Criteria to Benefit from the Regime

§ 3.1. Description

In principle, the requirements for the openingarfl{nary) judicial reorganization
proceedings (i.e. proceedings under #h®) are the same as for the opening of
bankruptcy

proceedingsiAdditionally, the following differences apply:

In addition to illiquidity and/or over-indebtedneskepending on whether the debtor is a
legal

entity or a natural personz2 also impending illiquidity is a reason for the
commencement of

ordinary reorganization proceedingsA compulsory reorganization, on the other hand,
can

be started only in the process of a bankruptcygedmngs4

The application for the opening of an ordinary gamization proceeding must contain
the

following elementsss

® a reorganization proposal, i.e. in particular, affer made by the debtor to pay to its
(unsecured) creditors, within a certain periodimoit a certain percentage of its dedt;



e a declaration that there is reason that would makeeorganization proceeding

unlawful;37

30For details on the reorganization proposaks 5.1.

31SeeTitle 5, Chapter 1, § 1.

32SeeTitle 2, Chapter 1, § 2 and Chapter 2, § 2.

33Sec. 1 para. AO.

34Sec. 140 para. KO. For the requirements for opening a bankruptcggedingseeTitle 5, Chapter 1, §
1.

35Sec. 2A0.
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® a reorganization plan, i.e. information on how tberganization shall be achieved and,
in

particular, how the funds necessary to pay theaguoftfered to the creditors shall be
raised;

® an exact inventory;
e 3 status of assets and liabilities; and

e a list of creditors.

The application to convert a bankruptcy proceedhbga compulsory reorganization
proceeding must contain the so-caltesnpulsory reorganization proposali.e. in
particular, the offer made by the debtor to pagg@dunsecured) creditors within a certain
period of time a certain percentage of its debt.

The opening of an ordinary reorganization procegdail be rejected by the insolvency
court

under the following conditionss

e if the debtor is fugitive;

e if the debtor, after the debtor has become illighiaks been convicted by the criminal
court because of fraudulent bankruptcy;

e if, during the last five years prior to the filind an application to open reorganization
proceedings, a bankruptcy or reorganization praogdias been opened or rejected due
to lack of assets;

e if the reorganization proposal violates mandategal provisions;

e if the debtor does not offer to pay to its creditarminimum amount of 40 percent of
the

unsecured debts within a maximum time period of years.

Thereasons for rejectingan application by the debtor for converting a bapkey
proceeding into a compulsory reorganization procggdare basically the same as in the
case

of an ordinary reorganization proceedisgAdditionally, an application for compulsory

reorganization can be rejected,

36 For minimum quotassee8 1.1. For details on the reorganization proposeks 5.1.
37For such reasonsee§ 5.1..

38Sec. 3A0.

39Secs. 141, 14R0.
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e if the application was filed with the intention gfrolonging the bankruptcy
proceedingio

e if the fulfillment of the compulsory reorganizatiahunlikelys1

e if, in the case of the debtor being a natural pgrdaring the last ten years prior to the
application, a private bankruptcy proceeding hanlmpened;

e if the debtor does not or, is not capable to, remsldficient information on its
economic
situationss

e if, in the course of the bankruptcy proceeding,dbbtor has already applied for
compulsory reorganization, and such reorganizatiad already once been rejected by
the

creditorss4

§ 3.2. Critical Analysis

The criteria to benefit from ordinary reorganizatiproceedings (i.e. proceedings under
the

AO) are very strict and very formalistic. Even to suia proposal for a “compulsory
reorganization” in the course of a bankruptcy peoleg under th&O, a debtor must
demonstrate that it is likely to be able to ful@l minimum quota of 20 percent. This
situation

limits the possibility for rescue. One might corgsitb allow reorganization of insolvent
businesses also under more flexible conditions.

8§ 4. Specification of the Possible Initiators of fArocedure

§ 4.1. Description

The application for the opening of ordinary reorgation proceedings or for the
converting

of a bankruptcy proceeding into a compulsory reoiggion proceeding may only be
filed by

thedebtor itself, not by a creditoss Austrian law does not provide for a reorganization
contrary to the debtor's wishes. If a creditor &l for involuntary bancruptcy
proceedings,

the debtor may still file for reorganization, asdgoas the court has not opened the
bancruptcy

proceedinggs

40Sec. 141 no. KO.

41Sec. 141 no. KO.

42Sec. 141 no. KO.

435Sec. 142 no. &O.

44Sec. 142 no. KO.

45Sec. 1 para. AG; Sec. 140 para. KO.

46Sec. 1 para. A0.
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As in bankruptcy, theapplication by the debtor to open ordinary reorganization
proceedings

must be filed within 60 days after the debtor leognized that it is over-indebted or
illiquid. 47

§ 4.2. Critical Analysis



In many cases, reorganization proceedings are bereficial to the creditors than the
liquidation oriented bankruptcy proceedings. Howeifehe debtor refuses to apply for
(ordinary or compulsory) reorganization proceedjrilge creditors cannot impose
reorganization upon the debtor. One might condml@rtroduce the possibility that also
creditors can initiate reorganization proceedings.

8 5. Restructuring Plan (Reorganization ProposalGerman: Ausgleichsvorschlag)

§ 5.1. Description

Thereorganization proposalmust contain certain minimum requiremesds:

® The rights of creditors with the right to segregatbf assets and of creditors with the
right

of separate satisfaction must not be affected byegbrganization plan. Their claims must
be satisfied in full or at least sufficient secymust be provided;

e Creditors with privileged claims (in the case of campulsory reorganization
proceedings:
the creditors of the estate) must be satisfiedlin f

e Ordinary reorganization creditors must be treategially, except if they have
consented to
a subordinate treatment of their claims;

e The quota offered to unsecured creditors, i.e.namgyi reorganization creditors (in an
ordinary reorganization proceeding) or ordinarykvaptcy creditors (in a compulsory
reorganization) must be a minimum of:

(1) 40 percent in an ordinary reorganization prdaggeand

(2) 20 percent in a compulsory reorganization peda®yso
47Sec. 1 para AOin connection with Sec. 69 paraKD.
48Secs. 46 para. 1 toAD and Sec. 4A0; Secs. 149 para. 1, 150 par&Q.
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The above-mentioned minimum quotas must be paal nimaximum time period of two
years,

calculated from the day of the creditors’ acceptamicthe reorganization plan.

Different rules regarding quotas and/or time pesiadply:

e To compulsory reorganization proceedings of nafpeasons;:

e To ordinary and compulsory reorganization procegsliif (1) the fulfilment of the
reorganization plan is supervised by a creditonsstee and (2) the debtor has handed
over

its assets to the trustezand

e To consumer bankruptcies.

In practice, creditors seldom agree that the amoamtbe paid up to the maximum time
period permitted by law. Usually the creditors dethaas a prerequisite to their consent
to the

debtor’s proposal, that the debtor offers to pa&yamount in installments, beginning
immediately after the acceptance of the reorgaiizaproposal and being made
periodically

over the statutory maximum period of two yearsypi¢al payment plan would be, e.g.
that

the 40 percent quota be paid as follows:



e 10 percent within 14 days after acceptance ofdbeganization proposal,
® 10 percent within 12 months;
e 10 percent within 18 months; and

® 10 percent within the maximum period of 24 months.

In compulsory reorganization where the minimum amasionly 20 percent, the above
installments are reduced accordingly.

In practice, the creditors will evaluate the reaigation proposal based on the economic
situation of the debtor and the probability of tifillment of the plan. In principle,
creditors

will only accept such a proposal if it is appropeiaand fulfillable. In this decision-
making

process, the associations for the protection aditoes’ rights play a major role. They
will

49Sec. 3 para. 1 no.A0.

s50Sec. 141 no. &O.

511n this case, the minimum quota is 30 percent,thednaximum time period is five years (Sec. 141%o.
KO).

52Ir)1 this case, the maximum time period can be extdngp to four and a half years (Sec. 64 pardaO3
Sec.

1579 para. XO).
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carefully examine whether the debtor is in suclositn that it could offer a better, i.e.
higher, amount to the creditors and make correspgnmeécommendations to the creditors
that

they represent. If the situation of the debtomishsthat it is highly unlikely that the
reorganization proposal, i.e. the payment of trepsed amounts, can be fulfilled, then
the

association for the protection of creditors wilteenmend that their clients not accept the
reorganization proposal.

Consequently, in the phase prior to the reorgaioizdtearing in which the vote is taken
on

the debtor's proposal negotiations are conductetivden the debtor and its
representative, on

one side, and the creditors (or the associatiothiaprotection of creditors), on the other
side, on whether the plan is appropriate and falfie and whether the creditors will
accept it.

The debtor is always free to submit a more favaabbposal, even as late as in the
reorganization hearings The debtor may also withdraw its reorganizatiompkven as
late

as during the reorganization hearipg.

The rules orvoting are practically identical in an ordinary reorgatiaa proceeding and
ina

compulsory reorganization proceeding.

e Ordinary reorganization creditors, or ordinary bapkcy creditors, respectively, have
a

right to vote on the reorganization plan, to theeakthat their claim has not been



contested,
e Creditors whose rights are not affected by thegaoization are not entitled to vote;
e Creditors with the right to segregation of assetgmo right to votess

e Creditors with a right to separate satisfactionenavight to vote only to the extent that
their claim has not been contested and to the e#ttantheir claim is not satisfiesk

For the debtor’'sreorganization proposal to be acceptedit is necessary that two
majorities

vote for it:

® The absolute majority of individual creditors whe @actually present (or represented)
at

the reorganization hearing; and

53Sec. 37 para. A0. Sec. 145 para. KO.
s54Sec. 37 para. A0, Sec. 145 para. KO.
s5Sec. 39 para. AO, Sec. 143 para.KO.
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e The total amount of the claims of those individoi&ditors who vote in favor of the
reorganization plan must amount to at least 75qperof the total amount of claims of
the

individual creditors who are actually present @resented at the reorganization
hearings7

If only one of the two majorities is achieved, thee debtor may demand that a second
vote

be taken at another reorganization heasing.

For thereorganization to become effectivé is necessary that the court confirms it in a
formal decisionse In particular, under the following circumstancesnfirmation must
be

rejected by the coust

e |f the opening of the reorganization proceedings waawful;e1
e |f severe procedural mistakes have occursed;

e |f one creditor has received preferential treatnoamtrary to lawes

Confirmation by the reorganization counaybe refused, if e.g. the reorganization plan is
contrary to the common interest of the reorganiratireditors or if it was not possible to
receive full information about the economic sitaatof the debtoss The reorganization
court

may also deny confirmation of the reorganizatioanplif the discharge granted to the
debtor

is not in accordance with its economic situatesi.his would be the case if the debtor,
according to its economic situation, was in a pasito offer to the creditors a higher
guota

than the statutory minimum quota but refused tsalo

If the reorganization court confirms the reorgatig creditors who did not consent to
the

reorganization plan magppeal against it. If the reorganization court refusesdafirm

the
s6Sec. 39 para. B0, Sec. 93 para. RO.



s57Sec. 42 para. AO, Sec. 147 para.KO.

s58Sec. 42 para. RO, Sec. 147 para.RO.

s59Sec. 49 para. AO, Sec. 152 para.KO.

s0Sec. 50A0, Sec. 15XK0.

61Sec. 50 no. AQ, Sec. 153 no.KO.

625ec. 50 no. A0, Sec. 153 no. KO.

63Sec. 50 no. 20 in connection with Sec. 4&0, Sec. 153 no. &O in connection with Sec. 150 para. 5
KO.

64Sec. 51A0, Sec. 154 no. KO.

65Sec. 51 no. AO. Sec. 154 no. KO.
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reorganization, the debtor and those creditors wiawe voted in favor of the
reorganization

plan may appeal against this decisiemn.

If the reorganization has been accepted by the creditors (with the nagessajorities)
and if

the reorganization has beeonfirmed by the court, then the debtor must pay to the
creditors

only the amount stipulated in the reorganizatiooppsal. Creditors who voted against
the

proposal are also bound by it. They receive onlg #imount specified in the
reorganization

proposal. Likewise, creditors who did not vote laoeind by its7

In an ordinary reorganization proceeding, tlife debtor’s proposal has not been
acceptedby

the creditors with the necessary majorities, tleeganization court must decide upon its
own

motion whether it will initiate bankruptcy proceadsssIn practice, this is almost always
the

course taken. Such bankruptcy proceedings aredcatibow-up bankruptcy”
(Anschlusskonku)so

If the debtor’s proposal for a compulsory reorgation has not been accepted by the
creditors or was rejected by the court then therad’, i.e. liquidation oriented,
bankruptcy

proceeding is continued.

8§ 5.2. Critical Analysis

See critical analysis to 8§ 3. The possibilitiessoccessful reorganization should be more
flexible.

§ 6. Administration of Procedure

§ 6.1. Description

The reorganization court

Both the ordinary reorganization proceeding and ttmnpulsory reorganization
proceeding

are court-controlled proceedings.
66 Sec. 52 para. AO, Sec. 15%K0.

67Sec. 53 para. AO, Sec. 156 para.KO.
68Sec. 69 para. AO.
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In an ordinary reorganization proceeding the same court that would have had
jurisdiction

if the debtor or a creditor had filed for bankruptci.e. the Superior Court
(Landesgericht

also has jurisdiction. While in a bankruptcy pratieg that court is named “bankruptcy
court” (Konkursgericht, in an ordinary reorganization proceeding the esasourt is
named

“reorganization court”Ausgleichsgericht

The reorganization court is responsible for:

e The opening of the reorganization proceedings aidighing the decision to do so;
e Conducting the entire reorganization proceeding;

e Appointing of a reorganization administrator aridygpropriate, of a creditors’
committee;

e Supervision of the reorganization administratog, ¢heditors’ committee, and other
persons entrusted with particular responsibilifeeg., expert witnesses);

e Conducting the reorganization hearing, i.e. therihgain which the creditors take a
vote
on the debtor’s reorganization proposal;

e Confirmation or non-confirmation of the reorganiaat

e Terminating of the reorganization proceeding anblipation of the decision to do so;
and

e Deciding over the eventual opening of a bankruptogceeding upon the court’s own
motion.

Certain transactions need to be approved by thgaaaation court before they become
effective, in particular:

® The closing of the debtors' business; and

e The re-opening of the debtors' business.

In a compulsory reorganization proceedingwhich evolves out of a bankruptcy
proceeding,

the bankruptcy court keeps its name, i.e. “bankypourt” Konkursgerichy, even after
the

filing of the application for compulsory reorgantina.
69Sec. 2 para. RO.
70Sec. 8 para. AOin connection with Sec. 1180.
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In a compulsory reorganization proceeding the hapiky court is in particular
responsible

for:

e Conduction the compulsory reorganization hearing, the hearing in which the
creditors
take a vote on the debtor's compulsory reorgarangdroposal;

e Confirmation or non-confirmation of the compulsoeprganization; and



e Terminating of the compulsory reorganization prabeg, i.e. the bankruptcy
proceeding,

and publication of the decision to do so.

In both types of reorganization proceedings, thertcmay be called upon to supervise
the

fulfillment of the reorganization plan.

The reorganization administrator

In anordinary reorganization proceeding the debtor retains — with certain exceptions
and

in contrast to a bankruptcy proceeding, its legapacity. Consequently, in a
reorganization

proceeding it is not necessary that the adminatiedts on behalf of the debtor, i.e. as its
legal representative. A reorganization administrbts, in contrast to a bankruptcy
administrator, therefore primarily supervisory ftions with respect to the debtor.

In acompulsory reorganization proceedingthere is no “reorganization administrator”.
Since a compulsory reorganization evolves out obamkruptcy proceeding, the
bankruptcy

administrator keeps his/her function, powers asgaoasibilities;iand, additionally,
performs all the tasks that, otherwise, in an @djirreorganization proceeding, the
reorganization administrator would perform.

Like a bankruptcy administrator, the reorganizataministrator is entitled to a fee and
to

compensation for his/her expenses.

As in bankruptcy proceedings, a primary objecti¥¢he reorganization administrator is
to

secure the estate. Furthermore, the reorganizationnistrator must see to it that the
business of the debtor is being continued unlessctmtinuation of the business were

contrary
71SeeTitle 5, Chapter 1, § 3.
72Sec. 33 para. AO.
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to the interests of the creditors. Ttigigations of the reorganization administrator
includezs

e To establish the true economic status of the debbmsiness and the reasons of the
insolvency, and to render a preliminary reporti® teorganization court within three
weeks;

e To determine the exact amount of the assets abitities of the estate, in particular to
examine all claims filed by the creditors in thenganization proceeding;

® To assess, and to report to the creditors, whekigereorganization proposal made by
the
debtor is (1) sufficient and (2) realistic;

® To supervise the debtor; and to approve, or digs@prof transactions concluded by
the

debtor which need approval, in particular of tratieams which are not in the ordinary
course of the debtor’s business;



e If the reorganization court so decides, to serva asipervisor, or even as a trustee,
until

the fulfillment of the reorganization plan.

Creditors’committee

See Title 2., Chapter 2., § 4.

Creditors' assembly

See Title 2., Chapter 2., § 5..

Associations for the protection of creditors” righs

See Title 2., Chapter 2., § 6.

Creditors’ trustee

After the reorganization proposal has been accdpydtie creditorss and confirmed by
the

courtys the judicial reorganization proceeding is, mostgrminatedzs The debtor still

has to
73Secs. 3A0 et seq
74See§ 5.1..
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fulfill its proposal, i.e. it must render to itsedlitors the payments stipulated in the
proposal.

For the fulfillment of these obligations, usualhetmaximum time period of up to two
years

is provided. Unless a creditors’s trust&acghwalter der Glaubiggris appointed, the
debtor

is, during this time period, under no restrictiansupervision whatsoever (so-called
“autonomous fulfillment of the reorganizatiorv?).

As an alternative to such autonomous fulfillmentre reorganization, the debtor may
propose to remain, during the fulfilment periodpder supervision of a so-called
creditors’

trustee $achwalter der Glaubiggrs Usually the reorganization administrator is
entrusted

with that function.

The creditors’ trustee may serve as a mere supereisthe debtors In this case, the
debtor

retains its full legal capacity, only restricted the limitations imposed by an ordinary
reorganization proceeding.

Otherwise, the creditor’s trustee may — in additionits supervisory functions — also
serve as

a trustee in the strict sense of the warbh the latter case, the debtor’s assets are handed
over

to and administered by the trustee. The debtor kheks the legal capacity to conclude
valid

transactions with respect to these assets. Onet effsuch trusteeship is a change in the
maximum time period to fulfill the reorganizatiomoposal. Instead of the standard
maximum

period of two years to fulfill the minimum quotap wo four and a half years may be
provided

as time for payment.



Like in the case of a bankruptcy or reorganizadministrator, the standard of liability
for

the creditors’ trustee is the strict liability af @xperi1 The creditors’ trustee is entitled
to a

fee and to compensation for its experses.

755ee8 5.1..

76See8 8.1..

77See8 8.1..

78 The practical reason why a debtor would voluntasiljpmit to supervision by a creditors’ trusteeais t
increase

the willingness of the creditors to accept the debtreorganization proposal.
79Sec. 59 to 64A0.

goSec. 62A0.

g1Sec. 59 para. BOin connection with Sec. 1298BGR

g2Sec. 59 para. BO.
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A creditors’ trustee (be it as a mere supervisgrae a trustee in the strict sense of the
word)

may also be installed in a compulsory reorganipafiooceedingss The above rules
apply

mutatis mutandis

If a creditors’ trustee is appointed, basicallyrigihts and responsibilities of the
reorganization administrator are transferred toctieelitors’ trustee. In particular, the
creditors’ trustee

® Has access to the debtor’s premises;
e May inspect the debtor’s books;
e May demand information from the debtors' employeest

e May apply to the reorganization court, to lift enpose restrictions on the debtor that
are

deemed necessary to safeguard the fulfillmentef#organization plan.

§ 6.2. Critical Analysis

It might be useful to have specific insolvency dsuat least in Vienna, to achieve an
even

greater degree of efficiency. Creditors should h&wepossibility to influence the
proceedings

in more ways than just saying yes or no to thega&uization proposal.

8 7. The Degree of Protection of the Actors Impirethe Procedure

§ 7.1. Description

Creditors with a right to segregation of asset§Aussonderungsglaubigeare, in a
reorganization proceeding, in the same positiotheg would have been in a bankruptcy
proceedings4In principle, since the debtor still retains itdl fiegal capacity, it is left to
the

debtor itself to fulfill these creditors’ claimsokever, in practice, the debtor must seek
approval of the reorganization administrator beeath® fulfillment of the claim will
regularly

be beyond the debtor’s ordinary course of businBsshe extent that the claims of these



creditors are fully satisfied, they do not haveoéing right in the reorganization hearing,
ie.,
on the reorganization proposal. On the other hémdhe extent their claims are not

satisfied
83Secs. 157a to 15M0.
84Sec. 21A0.
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(for instance because the object belonging to tiseno longer available), such creditors
have

damage claims against the debtor. Insofar, the=sbtors are treated as ordinary
reorganization creditors, and also have the rigivote on the reorganization proposal.
Creditors with a right to separate satisfaction(Absonderungsglaubigeare also in the
same position as they would have been in a bandyuymioceeding. To the extent that
their

claim is satisfied, such creditors have no votights on the reorganization proposal. To
the

extent that the claim of such creditors is nots$igtl, such creditors have the status as
ordinary reorganization creditors and, therefocehdve a voting righds

Certain claims must be satisfied in full. Theseinota are not affected by the
reorganization

proceeding, i.e. instead of receiving only a pawlat they are owed, these creditors are
entitled to receive full payment. Consequently,hspavileged creditors do not have the
right

to vote on the reorganization plaa.

The privileged creditors are exhaustively enumerated in the Settlement and
Recomposition

of Debts Acts7 Their claims include:

® The costs of the reorganization proceeding;

e All expenses incurred in connection with the summtom of the continuing
management of

the business by the debtor and in the course ofekaenination of the status of the
debtors'

assets and liabilities and of the chances of camtqits business;

e Certain claims resulting from the termination ofpgayment contracts;

e Taxes and contributions to social security ingtig, if they were incurred after the
opening of the reorganization proceedings;

e Wages for the time after the opening of the reaegdion proceedings.

Generally, claims resulting from transactions pemied or entered into by the debtor
itself or

by the reorganization administrator that are inediin the course of continuation of the

debtors' business have to be satisfied instull.

gsSec. 39 para. BO.

gsSec. 46 para. 20, Sec. 10 para. AOin connection with Sec. 39 paraAD.
g7Sec. 23A0.
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Claims resulting from bilateral contracts which @awt been fulfilled by both parties to
the

contract, also must be satisfied in full unless deétor decides to rescind the contract
within

the statutory period of time (one month or, if exted, two monthsde

All other creditors - with the exception of subardie reorganization creditors and
excluded

creditors - form the group afrdinary reorganization creditors (Ausgleichsglaubiger

If

the reorganization plan is accepted by the necessemjorities, these creditors will
receive

only a certain percentage of their claims. Claifmst tlo not consist of a claim for the
payment

of money must be converted to an equivalent motegneo

These ordinary reorganization creditors are thes evieo have a voting right on the
reorganization proposal submitted by the debtor.oAmthese creditors, there are no
different

categories or privileges.

Basically, two types of creditors will be satisfiedly if all other creditors, in particular
after

the ordinary bankruptcy creditors, have been satisfThese creditors are called
subordinate

creditors (nachrangige Glaubiger Subordinate creditors are:

e Shareholders who have granted a loan to the ban&umppany that is deemed to be
"equity replacing"” €igenkapitalersetzendes Darlehgen

e Creditors who have, by agreement between the oregliid the debtor or by agreement
between that creditor and other creditors, agreedibordinate treatment of their claim.
An “equity-replacing” loan is made when a sharekoldf a company grants the
company a

loan instead of raising its equity share. Such doare treated as if they were equity as
long as

the bankruptcy persists.

In practice, the fulfillment of a reorganizatioraplis often only possible if one or the
other

major creditor agrees that their claims (even dticed claims, according to the
reorganization plan) are fulfilled only after othreorganization creditors are satisfied.
Banks sometimes allow such a subordinate treatwofetiiteir claims, because otherwise
the

debtor would not be able to pay the minimum quttas must be offered to the creditors
b

88>;ec. 10 paraAOin connection with Sec. 39 paraAD.

goSec. 20a and Sec. 28l®.
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law, i.e. 40 percent in an ordinary reorganizatmoceeding, and 20 percent in a
compulsory



reorganization proceeding. Consequently, the remzgtion would not be possible and
would

lead to bankruptcy, and the bank would receive éessn

The following claims are totally excluded from pegiation in the bankruptcy
proceedings

(excluded creditors- ausgeschlossene Glaubier

e Interest on bankruptcy claims since the openinigaoikruptcy proceedings;

e Costs, in particular legal fees, incurred by thedtors in the course of their
participation

in the bankruptcy proceedings (applies to compylseorganization proceedings);

e Fines imposed on the debtor;

e Claims arising out of gifts and donations madeHhgydebtor.

In compulsory reorganization proceedings, if a toedf the bankrupt debtor is at the
same

time its debtor, then such creditor may set-oftigsms and liabilities2By setting off its
claim against its debt, the creditor, at the same,tfulfills its obligation and receives
payment. To the extent that its claim has thus Isaéisfied, the creditor need not file its
claim in the bankruptcy proceedings. These cresligoe callectreditors with a right of
setoff.

For set-off it is necessary that the claim and dieét were offsettable at the time of
opening of

the bankruptcy proceeding. Furthermore, set-ofin@é possible, if the creditor has
acquired its

claim during the last six months prior to the opgnof bankruptcy proceedings, if at that
time

the creditor knew or should have known about thquidity of the other party (the
eventual

bankruptcy debtors

Normally, i.e. outside a bankruptcy situation, tveners or shareholders of a company
can -

depending upon the type of the company and theingaights —influence the course of
business of their company to a greater or lesgenexThe shareholders can, e.g. give
instructions to the management of the company.rguaijudicial bankruptcy proceeding,
the

situation is totally different. The powers of maeagent of the bankrupt company are
90Secs. 14 to 260 and Secs. 24 to 2XO.

91Sec. 28 no. 1-30, Sec. 5&K0

92Sec. 19 para. 1 andkO.

93Sec. 20 para. KO.
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completely transferred upon the court-appointedkhgiicy administrator who is not
bound

by any instructions from the owners, or managenwdrthe debtor company.

In practice however, the bankruptcy administratdt, W the business operation of the
debtor

is being continued, conduct the business in closperation and coordination with the



existing management, and/or owners, of the compdie role of the owners is
particularly

important if the owners attempt to convert the waptcy proceeding into a compulsory
reorganization proceeding. Quite often, the miningquuta that is necessary for a
“compulsory reorganization”, i.e. 20 percent of thesecured debts, cannot be fully
earned

from the continued operation of the debtor’s bussnét will then be left to the owners of
the

company to raise the necessary funds.

§ 7.2. Critical Analysis

It is important to note that, in Austria, tax clam@and social security claims do not receive
preferential treatment as such. On the other hdredsocial security institutions rarely
ever

consent to a reorganization plan which makes #roftifficult to achieve the necessary
votes.

§ 8. Termination of the Procedure

§ 8.1. Description

Depending on the individual situation and in vieltle benefit to the creditors the court
proceedings may be terminated immediately aftee@tenice of the debtor’s plan by the
creditors and confirmation by the court. In thiseathe fulfillment of the debtor’s plan
will

be conducted outside of the court proceedingsredtrictions that were imposed upon
the

debtor in the course of the proceedings are imneglisemoved.

On the other hand, if the creditors’ interest dedsathat the court proceedings be
continued

until the obligations entered into by the debtor iie reorganization proposal are
completely

fulfilled, then the proceedings will be continued.

Thedischargegranted to the debtor by the reorganization isl famal irreversible only if
the

debtor fulfills its obligations under the reorgaatinn plan. If on the other hand the
debtor
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does not fulfill the reorganization plan, partialyaif the debtor does not render the
payments

when they fall due, the original, i.e. full claino$ the creditors can be revived, to a
certain

extent and under certain conditions. In order fataam to be revived, the creditor must
have

granted the debtor a fourteen day grace periodriting; and the debtor still did not
render

paymenta4 In this case, the claims of the creditors are mivn apro rata basis. This
means

that the claims are deemed fulfilled to the extentvhich the amount promised in the
debtor’s



plan has been paiek

The fulfillment of the reorganization plan, in particular the payment of the quota
stipulated

by the debtor, can be carried out in four diffenenys:

e Autonomous fulfillment, i.e. without the appointmert a creditors’ trustee, with
termination of the reorganization proceedings imiaietly after confirmation of the
reorganization;

e Autonomous fulfillment with termination of the re@mization proceedings only after
fulfillment of the reorganization, so-called prog®d reorganization proceeding
(fortgesetztes Verfahrgn

e Fulfillment under supervision of a creditors’ trespe

e Fulfillment with handing over the debtor’s assetshte creditor’s trustes.
Thereorganization may be declared null and void

e If, within two years after confirmation of the rganization, the debtor is sentenced by
a

criminal court for fraudulent bankruptcidtriigerische Kridg then the discharge of
residual debts granted by the reorganization israatically extinguisheds

e If it turns out that fraudulent actions or the wwnilal granting of preferred treatment to
individual creditors had led to for the acceptaotthe debtor’s reorganization plan, then
any reorganization creditor may claim the reshefariginal amount owed to it within

three years after the confirmation of the reorgatiin. 99
94Sec. 53 para. AO, Sec. 156 para. KO.

95Sec. 54 para. AO, Sec. 156 para. KO.

96See§ 6.1..

97See§ 6.1..

98 Sec. 70A0, Sec. 158 paraKO.
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§ 8.2. Critical Analysis

8 9. Degree of Information on the Development efRiocedure towards Creditors

§ 9.1. Description

In reorganization proceedings, each creditor aedaisociations for the protection of
creditors” rights have access to the court filedy@he minutes of the hearing of the
creditors” committee as well as the documentsahatf no interest to the creditor, but
the

maintenance of secrecy of which is crucial to tleatiouation of the business, are
exempted

thereof.100

§ 9.2. Critical Analysis

Creditors often do not have a clear picture oftthe financial and economical situation
of the

debtor. This makes it difficult to vote on the rgamnization proposal. The ability of the
reorganization administrator to inform him/herseitl, in turn, to inform the creditors is
therefore crucial. One might consider proceedingschv allow creditors to gain more
relevant

information on the status of the debtor’'s undertgki



8 10. Costs Related to the Procedure, if Applicable

§ 10.1. Description

In order to open bankruptcy proceedings, there inestufficient assets to cover the costs
of

the proceedingsi This requirement is fulfilled if the assets arefisignt to at least
cover the

initial costs of the proceedings, including the kaptcy administrator’'s feen2 In
practice,

the amount is presently set at approximately €G};00
99Sec. 71 para. AO, Sec. 161 para.KO.

100Secs. 171 and 172 parak®, Secs. 76A0.

101Sec. 71 para. KO.

102Sec. 71 para. RO.
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Both in ordinary and in compulsory reorganizatiomgeedings, the administrator is
entitled

to a fee and to compensation for expenses. The @noduhe remuneration is regulated
by

statute, and determinded by the bankruptcy / reizgton court. The administrator’s
claim

is a so-called "estate clainfMasseforderung)i.e. a claim with preference over other
claims.

The regular remuneration of the administrator an®tmat least € 2.000,-- in both types
of

reorganization proceedings. The exceeding amounglulated on a percentage basis
and

depends on the amount of the quota on the one adethe gross proceeds the
administrator

could bring in on the other side.

The associations for the protection of creditoights involved in the proceeding are also
entitled to a fee. In ordinary reorganization pexiags, this fee amounts to 20 % of the
fee

granted to the administrator altogether and mustiided among the associations. In
compulsory reorganization proceedings, the fee asoto 10 % - 15 % of the fee
granted to

the administrator altogether.

§ 10.2. Critical Analysis

Costs of proceedings are also often crucial angyastice shows, prohibitive. In out-of-
court

workouts the costs can be significantly lower. Blute to statutory requirements and
deadlines, out-of-court workouts are rather seldodustria.

§ 11. Competence, Knowledge and Functioning ofi\esay Courts

8 11.1. Description

There are no special courts for insolvency mattesalvency proceedings are conducted
before the ordinary courts. The Superior Courmflesgerichteand, in Vienna, the
Commercial Courtflandelsgericht serve as courts of first instance. These chate



specialized departments entrusted exclusively wille conduct of insolvency
proceedings.
In terms of territorial jurisdiction, the courtéempetent

® |n whose district the debtor's business is located;
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e |f the debtor does not have its main place of kessnin Austria but only a branch
office in

Austria, in that district; or

e In the district where assets of the debtor areattlios

If more than one court has jurisdiction, then thartwhich acts first, has priorityo4ln
consumer bankruptcies, the competence lies wittsiict Courts Bezirksgerichte

In principle, the institutions involved in reorgaation proceedings are the same as the
institutions involved in a bankruptcy proceediig.

Both the ordinary reorganization proceeding and twmpulsory reorganization
proceeding

are court-controlled proceedings.

In an ordinary reorganization proceeding the same court that would have had
jurisdiction

if the debtor or a creditor had filed for bankruptci.e. the Superior Court
(Landesgericht

also has jurisdiction. While in a bankruptcy pratieg that court is named “bankruptcy
court” (Konkursgericht, in an ordinary reorganization proceeding the esarourt is
named

“reorganization court” Ausgleichsgericht

The reorganization court is responsible for:

e The opening of the reorganization proceedings aidighing the decision to do so;
e Conducting the entire reorganization proceeding;

e Appointing of a reorganization administrator aridygpropriate, of a creditors’
committee;

e Supervision of the reorganization administratog, ¢heditors’ committee, and other
persons entrusted with particular responsibilifeeg., expert witnesses);

e Conducting the reorganization hearing, i.e. therihgain which the creditors take a
vote
on the debtor’s reorganization proposal;

e Confirmation or non-confirmation of the reorganiaat

e Terminating of the reorganization proceeding anblipation of the decision to do so;

and
103Sec. 63 para. 1 andkD.
104Sec. 63 para. BO.
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e Deciding over the eventual opening of a bankruptogceeding upon the court’s own
motion.

Certain transactions need to be approved by thgaaaation court before they become
effective, in particular:



® The closing of the debtors' business; and

® The re-opening of the debtors' business.

In a compulsory reorganization proceedingwhich evolves out of a bankruptcy
proceeding,

the bankruptcy court keeps its name, i.e. “bankypburt” Konkursgerichy, even after
the

filing of the application for compulsory reorganina.

In a compulsory reorganization proceeding the bapiky court is in particular
responsible

for:

e Conducting the compulsory reorganization hearing, the hearing in which the
creditors
take a vote on the debtor's compulsory reorgaringdroposal;

e Confirmation or non-confirmation of the compulsoeprganization; and

e Terminating of the compulsory reorganization praeg, i.e. the bankruptcy
proceeding,

and publication of the decision to do so.

In both types of reorganization proceedings, thertcomay be called upon to supervise
the

fulfillment of the reorganization plan.

§ 11.2. Critical Analysis

Specific insolvency courts (at least in Vienna) Intigontribute to an even higher degree
of

efficiency of the courts.
105SeeTitle 5, Chapter 1, § 3.
106Sec. 8 para. 20 in connection with Sec. 11&0.
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§ 12. Publicity Conditions, if Applicable

§ 12.1. Description

The opening of ordinary reorganization proceediags well as the conversion of
bankruptcy

proceedings into compulsory reorganization procegglare made public via the internet.
The

internet address isittp://www.edikte.justiz.gv.at

The announcement contains the essential data grabeeding, including:

- name and address of the debtor;

- name and address of the administrator

- the time limit within which creditors must filaeir claims with the court.

§ 12.2. Critical Analysis

The publicity of reorganization proceedings has tiwiously detrimental effect of

harming

distressed businesses that might be saved even @oteof court workouts can avoid
this

detriment.

Chapter 4.2. Informal Workouts



§ 1. Comprehensive Description of the Regime alsase¢he Underlying Philosophy

§ 1.1. Description

Both the ordinary reorganizatioAsgleich) and the compulsory reorganization
(Zwangsausgleighare court-controlled, i.e. judicial insolvencypeedings. Prior to a
judicial insolvency proceeding, a debtor often witly to arrange an out-of-court
restructuring

of its debt (informal workout). In the Austrian m@nology, informal work-outs are called
“out-of-court reorganization” guldergerichtlicher Ausgleig¢hor “silent reorganization”
(stiller

Ausgleich).

For informal workouts, no minimum quotas are prisdt by law. Another key
distinction

between court-controlled reorganization proceediogsthe one side and informal
workouts
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on the other side is the consent of the creditarsourt-controlled reorganization
proceedings, it is sufficient that certain majestiof the creditors consent to the
reorganization plan offered by the debtor. If thesgorities are achieved, the vote of the
dissenting minority is overruled (“cram down”). Thmeans even those (minority)
creditors

who have rejected the debtors reorganization pladhb& bound by the vote of the
majority

and, consequently, by the discharge granted to déletor. In an out of court
reorganization

(informal workout), on the other hand, a debtor hyes all creditors to agree to its
reorganization plan. In practice, this is quitdidifit.

8 1.2. Critical Analysis

Informal workouts have a growing importance in AiastThe detrimental effect of the
publicity of a court reorganization proceeding wdent. In many cases a business that
might

be rescued will definitely be destroyed due to thetrimental effects of a court
reorganization

proceeding. Therefore a growing number of busiressttempt to restructure their
finances

through out-of-court procedures. It is estimateat #pproximately 20 to 30 percent of all
business reorganizations are conducted througlofecdurt proceedings. On the other
hand,

informal workouts contain many risks of civil, aaden criminal liability, of mandatory
statutory provisions — in particular on the equahtment of creditors - are neglected.
Another

obstacle to successful informal workouts is theessity of hundred percent consent from
the

creditors’ side.

8§ 2. Classification of the Procedure among Branabfdsaw, Competent Jurisdictions,
Overview of the Procedure Followed before thesésdigtions, Implications of
International Private Law



§ 2.1. Description

Informal workouts are based on private law agreembatween the debtor on the one
side

and all creditors on the other side. No courtsiawelved in informal workouts. The
typical

procedure is described in 8 5.1. and in § 8.1tedms of private international law, each
agreement has to be evaluated by itself, as regquéstions of jurisdiction and
applicable

law.
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§ 2.2. Critical Analysis

A more standardized procedure, including a possilid ,,cram-down” on a minority of
dissenting creditors, perhaps combined with somen fof court approval, might be
helpful.

§ 3. Criteria to Benefit from the Regime

§ 3.1. Description

In an informal workout, a debtor must get all tmeditors to agree to its reorganization
plan.

This is the only requirement.

§ 3.2. Critical Analysis

In practice, the fulfilment of this requirement iguite difficult. Social security
institutions,

e.g., in practice never agree to a discharge disd&his makes an informal workout
impossible when contributions are owed to socialiggy institutions.

§ 4. Specification of the Possible Initiators o fArocedure

8§ 4.1. Description

The only possible initiator of the informal workdstthe debtor itself, submitting and
negotiating its reorganization proposal to and w#glcreditors.

8 4.2. Critical Analysis

The debtor must observe the statutory time limfileofor bankruptcy, which amounts to
60

days from recognizing that it is over-indebted @nak sheet test) or illiquid. This gives
very

little time for the negotiations between the delatod its creditors. A prolongation of this
time

limit is therefore being discussed.
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§ 5. Restructuring Plan

§ 5.1. Description

Informal workouts are carried out on a private baliis left exclusively to the debtor
and to

its advisors to organize and carry out the process.

In an informal workout, debtor and creditors aratarge extent free to agree on most
anything they wish, provided that certain fundarakntles, such as the "equal treatment
of

equally situated creditors” principle, are obsen2esspite the absence of any statute



governing the mechanisms in an informal workoutpmactice the process follows a
standard

pattern:

- internal assessment of the insolvency statudtamdescue possibilities;

- letter to all (unsecured) creditors, containing testructuring proposal;

- individual negotiations with the secured creditor

- individual negotiations with the unsecured crexditwho do not consent readily;

- in case of success (theoretically within the &¥<dperiod) fulfillment of the plan,
usually

including a discharche of the remaining debt if phen is duly fulfilled;

- in case of no success: initiation of judicial karptcy or reorganization proceedings.

§ 5.2. Critical Analysis

This requirement of unanimity constitutes, in piastthe biggest difficulty in achieving
a

successful out-of-court workout. In particular, isbcsecurity institutions practically
always

refuse to consent.

Besides, the lack of judicial control may be antable to achieving or fulfilling of the
restructuring proposal.

8§ 6. Administration of the Procedure

§ 6.1. Description

As informal workouts are not controlled in any inhgional way, there are no
administrators

of the procedure but the debtor on the one sidel®@dpercent of the creditors on the
other

a7

side. A public element comes into the picture tigfothe associations for the protection
of

creditor “rights. Many creditors prefer to entroge of these institutions with assessing
the

situation and representing them, thus safeguatrtiaigthe proposal offered by the debtor
is

reasonable and plausible.

§ 6.2. Critical Analysis

If only one creditor refuses to consent to a phdischarge of its claim, no agreement is
possible. This situation can sometimes be avoigepaying this creditor a higher quota
this

creditor accepts or in full, provided all the otheeditors agree. Unless all the other
creditors

agree to such a preferential treatment, the omWulaway to satisfy such a dissenting
creditor, is to pay it from a third party.

8 7. The Degree of Protection of the Actors Impirethe Procedure

§ 7.1. Description

As in reorganization proceedings, creditors cadibigled into those who get full
compensation (so called "secured" creditors) awmdehwvho get only the quota as laid
down in



the restructuring proposal ("unsecured" creditors).

§ 7.2. Critical Analysis

The risk to commit a criminal offense in the coursk a corporate workout is
considerable.

This might especially be the case if some crediforsparticular those who did not
consent to

the informal workout) are paid fully, whereas othdm particular those who have
consented

to the informal workout) receive only a quota adittclaim. Under certain circumstances
laid

down by law this behaviour constitutes a criminfi¢iose. Furthermore, such payments
are

voidable, and may, additionally, trigger persomeility of the managers.

§ 8. Termination of the Procedure

§ 8.1. Description

As informal workouts are not controlled in any ingional way, there are no statutory
rules

on the termination of the proceedings. Successfatinal workouts are terminated upon
the

fulfillment of the reorganization plan.
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In case of no success, the debtor must initiateipidankruptcy or reorganization
proceedings.

§ 8.2. Critical Analysis

Often, creditors prevent an out of court workoufibgig for involuntary bankruptcy
proceedings. It might therefore be considered towala stay of all enforcement
proceedings

while an informal workout is being undertaken.

§ 9. Degree of Information on the Development efRhocedure towards Creditors

§ 9.1. Description

While in bankruptcy and reorganization proceeditgsditors and associations for the
protection of creditors” rights have access tofiles by law, no such rules exist for
informal

workouts. In practice, however, creditors might &k access to the files as a
prerequisite for

agreeing to the reorganization proposal.

§ 9.2. Critical Analysis

Information is crucial also in an informal workoMore transparency (e.g. through a
somewhat more formalized out of court procedure)ldde desirable.

§ 10. Costs Related to the Procedure, if Applicable

§ 10.1. Description

Informal workouts are, if completed swiftly and exigdly, usually cheaper than judicial
proceedings. As opposed to judicial proceedingsd#btor in an informal workout will
usually only have to pay its own advisors (i.eomeys, accountants, and/or business
consultants), instead of having to pay also coeesfand an insolvency administrator’s
fees.



§ 10.2. Critical Analysis
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§ 11. Competence, Knowledge and Functioning ofivesay Courts

§ 11.1. Description

In informal workouts, no courts are involved.

§ 11.2. Critical Analysis

Some sort of (subsequent) control or approval fwirmal workouts by courts (or other
authorities) might be discussed. In particularit ifs regarded desirable to have fewer
fullfledged

court proceedings and more informal workouts.

§ 12. Publicity Conditions, if Applicable

§ 12.1. Description

Informal workouts will become known only to thoswalved (if the confidentiality is
observed), as they are not made public.

§ 12.2. Critical Analysis

The obvious detrimental effect of harming distrelslsesinesses that might be saved even
more, is therefore avoided.
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TITLE 5. LEGAL CONSEQUENCES OF BANKRUPTCY AND POSSI BILITIES

FOR A FRESH START

Chapter 5.1. Bankruptcy procedure

8 1. Requirements for Opening of Proceedings

The primary requirement for the opening of bankeypiroceedings is the illiquidity of
the

debtorio7 There is no statutory definition of the term “illiiglity.” According to case law,
a

debtor is illiquid when, due to a lack of liquidnfds, it is no longer able to pay its debts
within

a reasonable time as they fall due. In other waadsebtor is illiquid in the meaning of
the

KO, if the debtor can no longer meet its financidigations. llliquidity is determined
according to objective criteria. It is irrelevanthether the debtor isvilling to pay.
llliquidity

is assumed if the debtor ceases paymailiquidity does not require that the creditors
be

pursuing their claimsoo To serve as a ground for a bankruptcy proceedimggilliquidity
must exist for a foreseeable amount of time. A niengporary delay of payments
(Zahlungsstockungloes not qualify as illiquidity.

Legal entities, such as corporations or co-opezatiocieties, are deemed bankrupt not
only

when they are illiquid but, also, in the case cdrewmdebtedness. There is no statutory
definition of “over-indebtedness.” Technically, @&bdor is overly indebted when its
liabilities

exceed its assets. However, the commercial balsimeet test does not necessarily reflect
the



true value of a company. To determine whether gpamy is overly indebted in the sense
of

the Bankruptcy Act, a pre-bankruptcy balance shest must be performed. For the
purpose

of this test, the assets of the company must beedaht their present market value
assuming a

bankruptcy sale, i.e. based upon liquidation valuBsis includes possible hidden

reserves

that are not shown on the commercial balance sh&st, eventual discounts on the book
value of assets which can, in practice, be quitestsuntial if the assets were to be sold in
the

course of a bankruptcy sale must be taken intouattco
107Sec. 66et seqKO.
108Sec. 66 para. RO.
109Sec. 66 para. BO.
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In order to open bankruptcy proceedings, there migstbe sufficient assets to cover the
costs of the proceedings This requirement is fulfilled if the assets arefisignt to at
least

cover the initial costs of the proceedings, inahgdihe bankruptcy administrator’s fee.
In

practice, the amount is presently set at approxin# 4,000,--.

In order to open bankruptcy proceedings, a petitiarst be filed either by the debtor
itself

(voluntary opening of proceedings) or by a credfiovoluntary opening of proceedings).
Usually, there is no automatic opening of procegslihe insolvency court will initiate
bankruptcy proceedings upon its own motion only esnd few circumstances, in
particular,

when an application by the debtor for the openirdgreprganization proceedings
(Ausgleich

was rejected by the courtzor when the reorganization proceedings did not tea
successful settlements

§ 2. Competent Courts

In Austria, there are no special insolvency, orkoaptcy, courts. Rather, insolvency
proceedings, i.e. bankruptcy proceedings, as sakarganization proceedings, are
conducted in ordinary courts. Original jurisdictigasts with the Superior Courts
(Landesgerichte114 In Vienna, where a special “Commercial CourHafidelsgericht
Wien)

for matters of commercial law exists, this cours haisdiction in insolvency matterss
Within each Superior Court, there are specializepadtments entrusted exclusively with
the

conduct of insolvency proceedings. Each departmseszamposed of a single judge
(Einzelrichte).

In terms of territorial jurisdiction, the courteéempetent

e |n whose district the debtor's business is located;



e |[f the debtor does not have its main place of essnin Austria but only a branch
office in

Austria, in that district; or

e |n the district where assets of the debtor arextetiL1s
110Sec. 71 para. KO.

111Sec. 71 para. RO.

112Sec. 3 para. 0.

113Sec. 69A0.

114Sec. 63 para. KO.

115Sec. 64KO.

116Sec. 63 para. 1 andk.
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If more than one court has jurisdiction, then thartwhich acts first, has priority17Iin
consumer bankruptcies, the competence lies wittsiict Courts Bezirksgerichte
The bankruptcy court is, in particular, responsfble

e The opening of the bankruptcy proceedings and ghioig the decision to do so;
e Conducting the entire bankruptcy proceeding;
e Appointing of a bankruptcy administrator and, ipappriate, of a creditors’ committee;

e Supervision of the bankruptcy administrator, treddor's committee, the creditor's
assembly and other persons entrusted with particesponsibilities (e.g., expert
witnesses);

e Deciding about the continuation or terminationha tiebtor's business;
e Ordering interim measures to secure the estate;

e Confirming or dismissing decisions taken by theditoes’ committee or the creditors’
assembly;

e Approving of the sale of the debtor's businessragf it, of the stock or of individual
goods;

e Deciding over the plan to distribute the procedd$fi® bankruptcy proceedings;

e Terminating of the bankruptcy proceeding and puaiiin of the decision to do so.
If the bankruptcy proceeding has been convertedantorganization proceedingthe
bankruptcy court is responsible:

e For the judicial confirmation of the reorganizatiolan; and

e For the supervision of the fulfilment of the plan.
The bankruptcy court has exclusive competence o d&red decide

e All actions for proving, or contesting, a credi®claim, brought either by creditors or

by

the bankruptcy administratore

117Sec. 63 para. BO.

118 So-called compulsory reorganizatioZwangsausgleighseeTitle 4, Chapter 1, § 5.1..
119Sec. 111 para. KO; see§ 4.
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Furthermore, the bankruptcy court is competenafoumber of ancillary disputes, claims
and

proceedings, including:



e Disputes over the right to a segregation of asaetthe right to a separate satisfaction
(Anspruche auf Aus- und Absonderyng)

® Dispute over claims against the estatagseforderungen

e Claims for damages arising out of actions by thakhaptcy administrator, by the
creditor's committee, or by an expert witness.

8 3. Actors of the Bankruptcy Procedures

The actors of the bankruptcy procedures are therbptty court, the bankruptcy
administrator, the creditor'committee, the assamiat for the protection of creditors’
rights

and the creditors’assembly.

§ 3.1. The Bankruptcy Aministrator

In the decision opening the bankruptcy proceedimgbankruptcy court appoints a
bankruptcy administratorMasseverwalter) The bankruptcy administrator is a “key
player” in

the course of a bankruptcy proceeding. He/sheinisgoily responsible

e For securing and — if possible — continuing thetded business;

e For inventorying the estate; and

e For liquidating the estate in order to achievertteximum satisfaction of the creditors’
claimsi21

Generally speaking, the bankruptcy administratostrsafeguard the common interests
against the interests of individual creditors.

Both natural and legal persons can be appointegidasnistraton23 Usually a natural
person

most frequently an attorney is appointed. The pectmsen must be reliable and

experienced in business matters.

120Sec. 17&O.

121 There will be no liquidation of the estate if thenlruptcy, upon applicaton of the debtor, is susftdly
converted into a reorganization (so-called “compryseorganization”)SeeTitle 4, Chapter 1, 8§ 5.1..
122Sec. 81 para. RO.

123Sec. 80 para. BO.
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The bankruptcy administrator

e Must not be a relative of the debtor;
e Must not be economically dependent on the debtonany creditor;
e Shall not be a competitor of the debtor; and

e Must not have been an auditor in a pre-bankruptoyganization proceeding (in the
meaning of the Business Reorganization AdRG).124

The bankruptcy administrator, acting on behalhef éstate, is entitled to enter into any
transactions and to take any legal actions agiirst persons that the bankruptcy
administrator regards necessary to carry out hiseoresponsibilities. Only a few types
of

transactions require the consent of the creditarsmittee and the bankruptcy court. In
particular circumstances, the bankruptcy courtrestrict the powers of the bankruptcy
administrator.



The bankruptcy administrator is entitled to a fed 8o compensation for expenses. The
amount of the remuneration is regulated by stansi@)d determined by the bankruptcy
court. The administrator’s claim for remuneratisraiso-called estate claim
(Masseforderuny i.e. a claim with preference over other claizes.

Under the supervision of the bankruptcy court affdestablished — of the creditors’
committee, the bankruptcy administrator is fullyclmarge of the bankrupt’'s estate. In
particular, the administrator is responsible fa tbllowing tasks127

e To establish the true economic status of the debbaisiness;

e To determine, whether there are any possibilibesontinue the debtor’s business, and,
if

there are, to carry on the debtor’s business;

e To determine the exact amount of the assets abitities of the estate;

e To examine all claims filed by the creditors in trenkruptcy proceeding;

e To pursue any eventual claims of the estate.
124For general inforamion on théRG, sed itle 3.

125Sec. 8KO et seq

126Sec. 46 para. 1 no.KO.

127Sec. 81KO.
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The standard of liability of the bankruptcy admirasor for his or her actions and
omissions

is the strict liability of an expetrts

§ 3.2. The Creditors' Committee

The creditors' committee consists of three to sewembers. Its purpose is to supervise
and

assist the bankruptcy administrateys. The bankruptcy court appoints a creditors'
committee

either on its own motion or upon a motion from theditors' assemblyso The duties of
the

creditors’ committee include:

e Checking the cash management;

e Assisting the bankruptcy administrator, in partaguvith the selling and distribution of
the estate in a liquidation situation; and

e Approving certain transactions concluded by thekbgptcy administrators2

The consent of the creditors’ committee is necgssanenever the bankruptcy
administrator

concludes certain transactions, in particular thke f real property, with a value
exceeding

€ 35.000,-433Regardless of the value of the transaction, theeminof the creditor's
committee is required if the bankruptcy administratishes to sell the debtors' business
asa

whole or a substantial part ofid4 For such transactions, the approval of the bankyupt
court

is also required.

§ 3.3. The Creditors' Assembly



The primary responsibility of the creditors' assBmis to supervise the creditors'
committee

(if established) and the bankruptcy administrattmwever, its powers are limited.

In a bankruptcy proceeding, i.e. a proceeding whgloriginally directed towards
liquidation

of the estate, the most important task of the twesliassembly is to vote on an eventual
128Sec. 81 para. KO, Sec. 1299 ABGB.

129Sec. 89 para. KO.

130Sec. 88 para. KO.

131Sec. 89 para. KO.

132Sec. 116, 11KO.

133Sec. 11&O0.

134Sec. 11KO.
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application by the debtor to convert the liquidatinto a so-called "compulsory
reorganization"Zwangsausgleigtuss

Furthermore, the creditors' assembly has the fatigwights:

e To supervise, with limited influence though, theeditors' committee and the
bankruptcy
administrator;

® To be heard in all important matters in the cowfsiéne bankruptcy proceeding;

e To make decisions in such matters for which the@pp of the creditors’ committee is
required, in the event that no creditors’ committage been established,;

e To apply for the dismissal of the bankruptcy adstmator or of a member of the
creditors'
committee;

e To apply for the establishment of a creditors' cottem,;

e To approve or reject an application by the deltor'¢ompulsory reorganization.”

§ 3.4. Associations for the Protection of Credit@®gyhts

The so-called “privileged associations for the potibn of creditors’s rights” (literal
translation of the German term: éWorrechtete Glaubigerschutzverbandeilay an
important

role in the Austrian insolvency practice. They im®itutions whose main purpose is the
representation of creditors in the course of insiEby proceedingse

The setting-up of such an association requiregpipeoval of the Federal Ministry of
Justicerz7Presently, three associations exist in Austria:

e Kreditschutzverband von 1870 (KSV)
e Alpenlandische Kreditorenverband (AKV)

® Insolvenzschutzverband fur Arbeitnehmer (ISA).

135For detailsseeTitle 4, Chapter 1.

136Sec. 172 para. RO.

137Sec. 11 of the Imperial Regulation Introducing Ausstrian Insolvency Lawdifsolvenzrechts-
EinflhrungsgesetzIEG), Imperial Law GazetteReichsgesetzblattRGBL 1914/337).
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In addition to their primary responsibility of regsenting creditors in the course of



bankruptcy proceedings, the Associations for thetdetion of Creditor's Rights are
involved
in the following taskszs

e Establishing of an eventual Creditors’ Committes;

e Establishing and securing the estate for the beokthe creditors;
e Assisting the bankruptcy court;

® Preparing an eventual “compulsory reorganization”;

e Consumer bankruptcies.

The Associations for the Protection of CreditorigiRs are entitled to a faeoLike the
administrator’s fee, the fee has the status obéepred clainusy

8§ 4. Formal Procedure

As soon as the bankruptcy court finds that the tmms for the opening of bankruptcy
proceedings are fulfilled, the court must renderfoamal decision declaring the
proceeding

openedis2The court publicly announces the decisionSince the year 2000, the
announcement is made via the intermeiThe announcement contains the essential data
on

the proceeding, including:

e Name and address of the debtor;
e Name and address of the bankruptcy administratat; a

® The time limit within which creditors must file tinelaims with the courtss

Bankruptcy creditors have fide their claims at the bankruptcy court within the deadline
set

by the court decision opening the bankruptcy prdicee 146 The publication of this
decision

also has the effect of a service of process. The timit within which the bankruptcy
138Sec. 87a para. HO.

139They have a right of nomination of members of theglitor's committee (Sec. 88 parakD).
140Sec. 87&KO.

141Sec. 46 para. 1 no.KO.

142Sec. 69 para. 1, Sec. 70 par&Q.

143Sec. 74 para. KO.

144Sec. 173&O0. The internet address is: httpmlw.edikte.justiz.gv.at

145Sec. 74 para. RO.

146 This decision is published on the internet by theeddfal Ministry of Justice
http:/Mww.edikte justiz.gv.at
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creditors must file their claims is usually setagproximately two months after the
opening of

the bankruptcy proceeding.

Theexamination and recognition of claimgs one of the primary responsibilities of the
bankruptcy administrator. The bankruptcy admintstranters each claim into a table
("Anmeldungsverzeichni$i47The table is handed over to the bankruptcy couithe
bankruptcy administrator must declare whether h&herrecognizes the filed claims.
This declaration is made at the court hearingterexamination of claim&xamination
hearing — "Prufungstagsatzung’' The date of the hearing is set and publishethéy



bankruptcy court in the decision to open bankruptoceedings.

The bankruptcy administrator and the debtor (tH#ats' representatives) must attend the
hearing for the examination of claims. The bankeypadministrator must declare for
each

and every filed claim (i) whether he or she recegsior disputes the claim, and (ii)
whether

he or she regards the claim as an ordinary bandugtim or as a different type of
claim.

The absolute deadline for filing a claim is theedat distribution of the proceeds of the
bankruptcy proceedings. Claims that are filed &ftat date cannot participate in the
bankruptcy proceedings.

To the extent that a claim has been recognizetidpankruptcy administrator, and
furthermore, has not been disputed by any othenairgd bankruptcy creditor with a
determined claim, the claim is deemed to have ldetermined. Objection by the debtor
shall

not prevent the determination of a claim.

The recognition of a claim has the same effect msi@nappealable and enforceable
judgment.

Above all, the claim participates in the bankrupgbcgceeding, and in particular, after
liquidation of the estate, in the distribution bétproceeds.

After termination of the bankruptcy proceedingsthié debtor still exists, the creditor
whose

claim has been determined and entered in the tahbkey conduct enforcement

proceedings
147Sec. 104 para. KO.
148Sec. 104 para. KO.
149Sec. 10KO.
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against the debtor to enforce the claim to thergxtee claim has not been satisfied in the
course of the bankruptcy proceeding, provided thatdebtor did not contest the claim
during

the examination hearingo

If the bankruptcy administrator or another ordinbaykruptcy creditor have disputed the
claim, then it is not deemed as determined.

If the creditor whose claim has been disputed ke tnkruptcy administrator or by
another

ordinary bankruptcy creditor still wants its claino participate in bankruptcy
proceedings,

then it must file a complaint, i.e. a suit for detenation Prifungsprozegdsagainst the
disputing partyis1lf, on the other hand, the creditor had alreadyioled an enforceable
judgment against the debtor prior to the openinghaf bankruptcy proceeding, the
disputing

party must file the complains2

In the course of a “regular” business bankrupt¢grkurg, i.e. one that is not being
converted into a “compulsory reorganizatiodiMangsausgleighissthere is no formal
discharge. A formal discharge with the effect tthat debtor is relieved from its debts to a



certain extent, can be obtained only in the cowsea reorganization proceeding
(Ausgleich,

including a “compulsory reorganization”.

Apart from such conversion, a bankruptcy proceedngerminated, after the following
steps

have been performed:

e Realization of assetsz

e Distribution of assetsss

If reorganization is not attempted by the debtaisarot feasible, the bankruptcy
administrator will continue to conduct the bankaypproceeding until a full and formal
winding-up. Primarily, the bankruptcy administratewll try to liquidate the debtor
company

by selling its business as a whole. Then, of cqutrsg essential that the business of the
150Sec. 61KO.

151Sec. 11KO.

152Sec. 110 para. RO.

153For detailsseeTitle 4, Chapter 1.

154Sec. 114 to 1280.

155Sec. 124t seq. KO

60

debtor company be kept running. The other alteraais to liquidate the bankrupt
company

through the piecemeal sale of its assets.

If the bankrupt company is still running a busingéke bankruptcy administrator must
examine whether the continuing operation of thaiess is likely to produce a profit or
a

loss. During this examination stage, the bankrupthyinistrator is under a statutory
obligation to carry the business on, unless ivident that the continuation will increase
the

lossiself the bankruptcy administrator determines thatdbetinuing operation of the
business would create a loss and thus reduce the ohthe estate, then the bankruptcy
administrator will propose closing the businessh® bankruptcy coutt7 On this issue,
the

creditors' committee (if established), as welllesdebtor itself, must be heard.

If the business of the bankrupt company cannotidéirrued without the danger of a
reduction of assets, then the bankruptcy admindgstrenust realize the assets. The
bankruptcy

administrator proposes the method of realizati@ ith his or her opinion would be best.
The

creditors' committee votes on this proposal. Tobeeeffective this decision must be
confirmed by the bankruptcy cousb

While estate creditors are entitled to their claim&spective of the stage of the
bankruptcy

proceedingisoordinary bankruptcy creditors will receive paymenty in the course of
the

distribution of the estates1 Of course, a distribution of the estate is onlygile if there
are



sufficient assets or proceeds from the sale otsasse

The distribution of the estate can be performed either in a formal or an informal
manner. An

informal distribution is possible in small bankrcigss, if the creditors’' committee and the
bankruptcy court approwesBy contrast, in more difficult or complex bankruiets, or if
the

creditors' committee or the bankruptcy court hawabds regarding an informal
distribution of

the estate, a formal distribution of the estatetrbascarried out. The bankruptcy

administrator must propose a draft distributiomplehis draft distribution plan must be
156Sec. 114a para.KO.

157Sec. 115O0.

158Sec. 114KO.

159Sec. 114a para. 4, Sec. K@.

160Sec. 124 para. KO.

161Sec. 12&t seqKO.

162Sec. 128 para. RO.

163Sec. 129 para. KO.
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submitted to the creditors' committee for approitamust be publishetss The creditors
and

the debtor may raise objections within 14 dd&eentually, the bankruptcy court must
approve the distribution plamss

Bankruptcy proceedings aterminated by a decision of the bankruptcy court. The court
may

terminate the bankruptcy proceedings for one ofadlewing reasonsse

e The distribution of the estate has been completed,;

e In the course of the bankruptcy proceedings it beoevident that the estate is not
sufficient to cover the costs of the proceedingsklof assets, subsequent lack of
assets)ps

e With the consent of all estate creditors and atlkdpaptcy creditorsies

e Conversion of the bankruptcy proceedings into anfpolsory reorganization”
proceeding

(Zwangsausgleigh after the reorganization plan has been accdptét creditors (by a
majority vote) and has been confirmed by the cowrt.

§ 5. Length of Procedure

Bankruptcy procedures may last up to several yeatit they are eventually completed.
The

length of the respective procedure depends taga kxxtent on the reason of termination.
Chapter 5.2 Legal Effects of the Initiation of Bankuptcy Procedures

The sole application for bankruptcy does not creag legal effects but the obligation
for the

bankruptcy courts to examine whether the conditfonshe opening of bankruptcy
proceedings are fulfilled. In this case, the ctwa$ to render a formal decision declaring
the

proceedings opened.
164Sec. 130 para. KO.



165Sec. 13KO.

166Sec. 139, 157, 166 seqand Sec. 7&O0.
167Sec. 139 and Sec. KD.

168Sec. 166 and Sec. KD.

169Sec. 167 and Sec. KD.

170Sec. 157 and Sec. KD.
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The filing of an application to open insolvency geedings as such does not affect the
rights

and obligations of the debtor or the creditors.phrticular, the application does not
trigger

any automatic stay of proceedings, neither ofdiiign nor of enforcement proceedings
being

conducted against the debtor. Only the court datispening the proceedings has such
effectsi71

However, if the bankruptcy proceeding cannot benegeimmediately, the bankruptcy
court

may, in order to secure the debtors' assets, antkim measures even before it opens
the

proceedingsi72In practice this is rarely done.

Interim measures may include:

e Prohibition of legal transactions that are nothe tisual course of business;
e Prohibition of the sale or encumbering of real royp of the debtor;
e Prohibition of entering into suretyships;

e Prohibition of making gifts or donations or of ctuing other legal transactions
without

consideration173

Chapter 5.3. Legal Effects of Bankruptcy as Such

§ 1. The Bankruptcy Estate; Transfer of Legal Cayao the Bankruptcy Administrator
From the day following the publication (via intethef the opening of bankruptcy
proceedingsysthe debtor is deprived of all rights to make angpdsitions with respect
to the

bankruptcy estateKpnkursmasge The administration of the estate is exclusively
transferred

to the bankruptcy administratoMéasseverwalter The estate consists of all goods and
rights

belonging to the debtor as of the commencemenhefbankruptcy proceedings which
can be

valued in money and all of which form the debtprsiperty. Assets that are acquired by
the

debtor in the course of the bankruptcy proceedailgs become part of the bankruptcy

estate.

171For detailsseeChapter 3.
172Sec. 73 para. KO.
173Sec. 73 para. RO.
174Sec. 2 para. KO.
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Only very limited assets, e.g. certain assets taainot be seized in the course of
enforcement

proceedings, do not fall into the bankruptcy estadhis exception only applies to
natural

persons. If the debtor is a natural person, a @orof the debtor’s income that is
necessary to

cover the basic, moderate living expenses of theotés exempt.

Transactions concluded by the debtor with respeeissets pertaining to the estate, after
the

opening of bankruptcy proceedings, are void vissiits creditors.7e

§ 2. Effects upon Litigation and Enforcement Praicegs

After the opening of bankruptcy proceedings, thietailecan no longer conduct legal
proceedings, be it as plaintiff or as defendanictviconcern the bankruptcy estateAll
pending litigation is automatically temporarily pesded.7slf creditors bring new
complaints against the debtor, such complaints Wl dismissed. Only claims for
segregation

of assets and for separation of assets can bautestti Such litigation must be conducted
against the bankruptcy administrates.

In proceedings where the debtor was the plairttik, bankruptcy administrator has the
right

to decide whether the bankruptcy administrator wdot continue the proceedings on
behalf

of the debtonso Whether the bankruptcy administrator resumes tiogawill largely
depend

on how the bankruptcy administrator evaluates tbeengial outcome of a pending
litigation.

After the opening of bankruptcy proceedings, erdarent proceedings against the
debtor’s

assets pertaining to the estate can be neithéuiest nor continueds1 The opening of
proceedings even has retroactive effect: securigrests that were created by creditors
through judicial enforcement proceedings within @@ys prior to the opening of
bankruptcy

proceedings are automatically voideed.
175Sec. 1 para. KO.

176Sec. 3 para. KO.

177Sec. 6 para. KO.

178Sec. 7 para. KO.

179Sec. 6 para. KO.

180Sec. 8KO.

181Sec. 10 para. KO.

182Sec. 12 para. KO. Security interests that were created for the eefoent of tax debts are exempted
from

this effect.
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Creditors with existing rights to segregation adets Aussonderungsglaubigessand
creditors with existing rights to separate satisfec (absonderungsberechtigte
Glaubigelisa



are, in principle, not affected by the opening ahkruptcy proceedings. The bankruptcy
court

may, however, order that such rights cannot bereadbfor a period of 90 days, if such
enforcement would endanger the continuation offgdetor’'s businesmss

§ 3. Effects upon Executory Contracts

TheKO regulates in great detail the effect of the opemhigankruptcy proceedings upon
contracts that have been entered into by the débtiahat have not been fully performed
either by the debtor or by the other party to tbatkact, i.e. executory contracts. In
particular,

the KO contains provisions on:

e Bilateral contracts in generads
® | ease contractsg7
e Employment contractsssand

e Contracts of mandates

The general rule concernirjateral contracts is: Creditors will receive payment from
the

liquidation of the bankruptcy estate only orp@ rata basis. On the other hand, any
person

who is a debtor of the bankruptcy estate must ftlfill its obligation (for instance,
paying

the full amount).

If upon the opening of bankruptcy proceedings atéill contract is fully executory, i.e.
the

contract has been fulfilled neither by the debtor by the other party to the contract,
then the

bankruptcy administrator has a right of choice. &tministrator can, e.g., demand
fulfillment of the other party’s obligation. In thcase, the administrator (being the legal
representative of the estate) also must fulfill tigligation of the estate (i.e. the
obligation

incurred by the debtor prior to the opening of biamkruptcy proceeding). Alternatively,

the

183For detailsseeTitle 4, Chapter 1, § 7.1..
184For detailsseeTitle 4, Chapter 1, 8 7.1..
185Sec. 11 para. RO.

186Sec. 2let seq. KO

187Sec. 23t seq. KO

188Sec. 25KO0.

65

administrator can rescind the contract. In thiaasther part to the contract must fulfill
its

obligation.190

§ 4. Effects upon Interest

Upon the opening of bankruptcy proceedings, intems the debtors” claims stop
accruing.

Chapter 5.4. "Excusability” Following Bankruptcy

§ 1. Conversion of Bankruptcy Proceeding into Cosgry Reorganization Proceeding



Bankruptcy proceedings are terminated by a decisfahe bankruptcy court. The court
may

terminate the bankruptcy proceedings for one ofrasons enumerated in Chapter 1, 8
4.

If the bankruptcy proceedings were terminated b&ead conversion into a compulsory
reorganization proceeding, then the debtor may imoeat its business without the
restrictions

imposed on it by the opening of bankruptcy procegsli In particular the debtor again
has its

full legal capacity.

§ 2. Termination after Complete Liquidation

On the other hand, if a bankruptcy proceedingrimiteated after the complete liquidation
and

distribution of the estate, then one must distislguamong several situations. In the case
of

legal persons, the legal person will, after itskvaptcy, be deleted form the commercial
register and thus cease to exist. The terminatioth® existence of a legal person,
therefore,

leads to ale factodischarge.

However, the deletion of a partnership (where thé partners bear unlimited and
personal

liability for the debts of the partnership) has ingpact upon the personal liability of a

partner.

189Sec. 26KO. A contract of mandated(iftrag) is a contract whereby one party (the contraatagertakes
to

conduct a business, e.g. to conclude a transadtorgnother party (the mandator) on the otherysmrt
account.

190Sec. 2let seq. KO

66

8 3. Regulation of Debts Pproceeding (Consumer Bautkies)

In the case of natural persons, a formal dischisrgessible in the course of the so-called
“regulation of debts proceedingS¢huldenregulierungsverfahrem:in practice, such
proceedings are called “private bankruptcid¥iiatkonkurs.

§ 4. Termination by Other Methods

Technically, if the bankruptcy proceeding termisatg any other method (for any other
reason) than reorganization, creditors who have be¢n paid in full, continue
individually to

have an action against the debtor. The debts d@rfomoally discharged. Thus the debtor
- if

it still exists - continues to be obligated to ghg full amount of its debts. The entry of
the

debt into the tables2serves as an enforceable instrument.

8 5. Withdrawal of Business Licence

In case that a bankruptcy proceeding has not leada tsuccessful compulsory
reorganization,

the debtor is prohibited from engaging in a tradéwsiness according to the Industrial
Code



("Gewerbeordung" — Gew@). The same applies to natural persons having decisive
influence over the debtor” s business.

However, the authority may grant an exemption ® phohibition if the debtor or the
natural

person are likely to fulfill their financial obligjans both in connection with engaging in
the

intended business activities and in connection aatttling “old” debts that have already
become dueos

Chapter 5.5. Responsibility of the Company’s Manageent in Case of Bankruptcy
of a

Limited Lliability Company

§ 1. Withdrawal of Business Licence

The statements made in Chapter 4., 8 5., applyrefdre, the debtor” s managing
directors

(Geschaftsfuhrgrmight — unless they are not exempted from théipition of engaging
ina

trade — be deprived from starting a fresh stam@dspendent owners of a business.
191Secs. 181 to 21K0. Consumer bankruptcies are not discussed in ttiidea

192SeeChapter 1.
193Sec. 1GewQ
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§ 2. Criminal Sanctions

In case of bankruptcy, there is — under certairditams - the risk of criminal sanctions
against the debtor or the debtor" s managing directA fundamental principle to be
observed

in all insolvency proceedings is the principle qtial treatment of (equal type) creditors.
After the debtor has become illiquid or over-inagahtthe preferential treatment of even
only

one creditor to the other creditors may triggemanal sanctions against the managing
directors according to the Criminal Code.

Managers might be held liable not only for intentibor fraudulent conduct, but also for
grossly negligent prejudicing of creditor” s intdsa9e

§ 3. Civil Liability

One of the greatest risks to the managing direcbas insolvent company is the civil
liability for the company’s debts ( or for certgiarts of such debts ). Such civil liability
may

arise under certain conditions, in particular, he tmanaging director did not file for
judicial

insolvency proceedings in due time and has thudriboted to a situation where a
creditor

eventually receives less than this creditor wowddehreceived if the debtor had applied
for

judicial bankruptcy or reorganization proceedingsliie time.

§ 4. Being the Managing Director of another Company

Under Austrian law, managers of a bankrupt comparey not excluded from being
managers

of another company.



TITLE 6. PROSPECTS AND RECOMMENDATIONS
As recommended in the “Uniform guidelines for na#b reports”, the following
observations

are structured along the “Questionnaire”. Only saspects are mentioned, where the
194Sec. 26GewQ Verwaltungsgerichtshof 24.10.2001, 2001/04/0178.

195Sec. 158tGB

196Sec. 15BtGB
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“Principles and Guidelines” of the World Bank aim, the author’'s view, not fully
observed in

Austria. The numbers refer to the numbering of‘®rénciples”.

Chapter 6.1 Legal Framework for Creditor Rights

1. Austrian law does not provide for security ieron a global basis (like e.g. a
“floating charge” under UK law).

2. More detrimental is the lack of a recording aggistration system of secured interests
in movable assets (in particular in accounts rexd#a).

3. The realization of security interests can be d#fficult and time consuming.
Non-judicial enforcement methods are practicallyp-eaistent.

Chapter 6.2 Legal Framework for Corporate Insolvengy

4. In terms of reorganization proceedings, Austieam contains very rigid rules which
often

make reorganization difficult. In terms of crossdier insolvencies, Austria is extremely
reluctant to recognize foreign proceedings (witle tbxception, of course, of EU
countries,

due to the EU Insolvency Regulation).

5. Director and officer liability sometimes goes fiar in Austria. Less liability would
enhance more reasonable risk taking.

6. Conversion of proceedings is easy in the sehskifting to liquidation, but difficult
the other way.

7. Creditors cannot initiate reorganization procegsl but only bankruptcy proceedings.
8. Creditors cannot influence the appointment efatiministrator, neither in bankruptcy
nor in reorganization proceedings.

9. The rules on treatment of contract are veryragid formalistic. They do not allow for
a balanced assessment of “compelling commercialjgar social interest in upholding
the contractual rights of the counter-party”. Méexibility would be helpful.

Chapter 6.3 Features Pertaining to Corporate Rehalitation

10. The statutory requirements for reorganizati@mpare very rigid. Access to
reorganization proceedings is therefore not alwgwéck and easy. Again, more
flexibility

would be helpful to enable viable businesses toiger
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11. Priority funding for businesses in reorganaiis practically not regulated,

and therefore extremely difficult to obtain.

12. To obtain the necessary information is oftdfiadilt for administrators and creditors.
More expedient means of disclosure would be helpful

13. Contrary to Principle 20, Austrian law preseslthe nature of a reorganization plan
very rigidly.



14. Creditors cannot amend a plan.

15. Austria does not recognize foreign insolvenaggments, except where there is a
bilateral

or multilateral agreement with the other countrige Bituation is different, of course,
within the EU, where the EU Insolvency Regulatiait govern from 31 May, 2002.
Chapter 6.4 Informal Corporate Workouts and Restrudurings

16. There is no legislative framework to suppoftimal workouts, on the contrary, the
tight

statutory time limit to file for judicial insolveygroceedings make informal workouts
often impossible. Social security institutions giahat, by law, they are not allowed to
consent to an informal workout.

17. There is no code of conduct on informal proegssn the financial sector. It is
therefore

very difficult to predict how a bank will act up@nrestructuring proposal.

Chapter 6.5 Implementation of the Insolvency System

18. Austria has specialized departments withingigreeral civil courts, but no specialized
bankruptcy courts.

19. Performance standards of courts as well asifigasibn criteria for judges are
unheard

in Austria.

20. The standard or court organization and theigedallity of court decisions differs
from

court to court.

21. Transparency is not always given.

22. See 20.

23. There is no specific body regulating or supng insolvency administrators. In most
cases, attorneys are appointed as administratoesefore the local bar plays a
significant role in watching over the administratorhe Insolvency Reform Act which is
presently in preparation will set more precise d#ads for insolvency administrators.
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